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STATE OF MONTANA
DEPARTMENT OF LABOE AND [NDOSTRY
BEFORE THE S0ARD-OF FERSOMMNEL APPEALS

1M THE MATTER OF UNFAIR LABOR PRACTICE CHARGE MO, 2Z3-%8 and
DECERTIFICATION HG 2-08:

LABORERS THTERNATICHAL TMION
OF MORTH BRMERICHK, LOCAL: M. 254%,

Complainant,
FINDINGS OF FRCT;
CONCLUSTIONS OF LAW:
AND RECOMMEMTIED OROER

STEVE LODHAL,
Patitioner;
WOc E=39E)
WV -
STATE OF MONTANA, DEPARTMENT OF
MAOMINISTRATION , CENTEAL MAIL
BUREAT,
Defandant. }
- - £ & & 4 s E & &

X. IKTRODUOCTION

Complainant, Laborere Intermational Unicn of Horth America,
AFL-CIO; Liocal Fo. 264, filed-an unfair labosr practlea chayvge on
February 6, 1998, allaging the Defendant; Departmant of
Adminiabraticon, Central Mail Bureau, was viclating & 39-31-40L15)
and (Il, MCA, by not providing informaticn germane to wages and
clagpificabicon necegsary far the Dnion to bargaln -and repragant
ik membErs.

Om February 23, 1998, Steve Lodhal,. a member of Laborars
Inkternakional Union of Korth America, AFL-CIO, Local Ho. 254,
filed an objection to che conduct of a decertification election
conducted on February 17, 1998. Lodhal charged che Defendanc
with Eailure to provide basic fnformation: relevantc co- bargaining,

He based his electlon challenge con the Defendant's verifying
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which members of the colleccive bargaining unie had voted during
tha representacive slection, the Defendant's alleged
discrimination againat Union supporters in pay upgrade training,
and the Defendant's cicrcumvention of the collegtive bargaining
repregentative by atcempting bto get a pay upgrade for unie
mombars. He contends thess accurrences are sufficient banis to
blogk the ‘Tesulta of Decertification Elegtion 2-98, The Unien
wag decortified by & ane vote margin in that election.

Joseph Marondck, Hearing Offleer, conducted a hearing omn
July ‘20,1998, Parties present, duly sworn and offering
tastimony inecluded Union wlitnesses Chriatian MacKay, Union
Business Manager; Wayne Guccione, Mail Clerk and Union Shop
Eteward; Dennils McAlpin, Mail Clerk and Subsritute Shop Seeward;
and, Mark Olson, Mail Clork. Defendant witnesses ineludsd Ward
Stiled, Raasarch Supsrvisor, Department of Labor and Industxy;
Sob Lifiring, Research snd Analysis officer, Department of Labor
and Industry; Kevin MocRae, Dabor Relations Specialist, Deparcment
of Administracion; and Jennifer Jacobeson. Electisn Judga,
Employment Relations Division, Department of Labar and [ndustry.
Ward Stilesg and Hobk Liffring were repregented b counsel For the
Department of Labor and Industyy, Kevin Sraun. BReid L. Gardiner,
Bureau Chief, Cencral Mall, wsg present throughcout the hearing.
Steve Liosdhal, che Mail Clark who filed the dagertifl=ation
potition, was present throvghout the hearing. Counsel Xarcl
Englund ‘represented the Union and Counsel Vivian Hammill
represented the Defendant. Exhiblts 1 through 11 were admitted
into the record-withour objection. AdminigErative Hakicss without

objection was taken of the charges filed, charge response; tha
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investigation report and determination, motion and motion
response, motion ruling, and all process and service documents
The parties concurrently stubmitbted post-hearing memorandum of
argument on September 11, 139338,

IT. FIHNDINGE OF FLRCT

- The Dilon and the Defendant engaged in contrace
negqociacions beginning in March 1957, The Union socught to move
the mail clerks from the statewide classification pay plan,

§ 39-18-312 ipay plan 60}, MCA, ko the blue collar plan,
§ 39-18-314, MCA.

o Toe atatewide clagaification pay ratee are poncrolled
by che legislature which may uss an analysis of the labor markec
in 4 Department of Administration malary survey: The Departmenkt
hired a local acecountling Lirm, Andersaon & Zurmueblen (A & 2}, Eo
conduct the zZalary survey. The contraet wich A & 2 included a
reguirement that all raw data, lncluding employer names, be
included in an electronic data kass and deliwvered to the
Deparcment, A & & advieed all amployvers surveved when soliciting
Eheir strvey responge that bhelr identities would be “kept
geriecely confidentdial.” A & Z compiled the salary survey report
and delivered it to the Defendant. & & 2 maintained the
confidentiality of employers purvayed,

3. The names of the employers sacveved were provided BEo
A& Z Eram the State Unemployment Inaurance Contribution recorde,
The employera surveyed received a letter f£rom the Governor before
and after survey participation informing the employers that the
information mrovided, including chelr ifdentification, would

remain confidential {Exhibic 8, 9 and 1oj.
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4, During negutiatinnar the Union asserted the
clagal fication pay plan did not reflect the type and guality of
wark performed by the Union members. The Defendant contended
that the salary survey supporbed Ehe classlification pay plan, Qo
July 2, 1997 the Union anked orally far . a lisr of the publis and
private amoployers who participated in the salary survey., On
July 20, 1987, thse Department teold the Uniom it 4did oot have that
information but would check with:-A & 8¢ On about August 2, 1557,
the Defendant advised the Opion ik did not have and could not get
the employer informacion reguesced. The Union representative
reppanded by gaying, "I understand but don't agree." (MackKay
depogiticn page 15, lines & = 7). Thoe Defendant informed the
Union that it felt the information was proprietary (MacKay
deposition; page 11, lines 16 - 19]. On Oatober-14, 1857, the
inian anked for the namea  of the employers in a letter to the
State. - The State responded oo November 5, 1987, indicatling that
A E Z had assured smployars their survay participation identity
would be held in confidence. Thereafter; during continuing
investigation inke thia matter, che Unlon discovered the
Dafendant contract with A E % which required A & & to provide the
amployer names. The Union was not aware of the terms of the A &
g contract prior to filing the ULP charge. The Union did not at
any time believe bhe Defendant actually had the information
ruquested or had not made an effort £o ohtain the employer names
from-A & Z.  The Unicn congidercd the-identities of the employers
purveyad information critical to negotlabions. The Union wanted
to know 1f such employers as UPS, Federal Express, and United

Postal Service were included in the salary survey.
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5. The Dricn repregentative believed thak the Defendant
waa at all cimeg truthful when indicating it did nob have Ehe
employer name information requested., The transfer of mail clearka
Eo the bhlue collar plan was the Union's continuing effort during
several years of bargaining negotiationm. The Union conaidered
the bype and nature ol Che mail clerka® dukiss sunnarted the
change to the blue gollar plan, The Unicn indicated Ln
negetiations that the mail clerks should be paid what UPS,
Faderal Express, and Fost QEfice werkers ars paid.

6. The Defendant provided in negobistions the bagis aof its
datarmination that the type and pature of wark performed by the
unlic membayra was properly clasgified. This information was
pregented to the Union during negotiaticns. The Defendant relled
upan tho benchmark classification systom and the corresponding
pay asgignment b& Ehe grade assigned bo a classified position,
The Dafendent pdyviped the Unlon thet unit members could receive
an Incragee in pay Lf thay could show thay were imoroperly
claggified. The Departmant advised the Union that if the type
and nature of work perfosmed by Ehe unibt memnbarcs:o was ok properly”
addyegaed by their clageification designation, the unit members
conld file a clapsification appeal. The Department advised the
Union that a change to the Dlue collar plan was not the proper
methed to: address or resady a type or nabure of work issue,

T A decerbification petitdion wag flled January 5, 18280
becauae negotlations were unsuccessful or stalled. An electian
wasd held on February 7, 199E and the Unign Igst by one vote.
puring the election, the Defendant's cbeerver began keeping a

list of perscons whpo had voted. Whan this action was chaarved by
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thie election judge, the record kssping stopped and the 1istc
chrown. in the garbage can, Tha Tnlan observer at Ehe eloction
did not see any person noticing the Defendant sobserver's record
keeping and did not believe it influenced the elacticn.

H. The decertification petition was filed requesting che
elesEion resullEs should bBe osek aside oof bechuse of the wokber
record keeping but because regquired "laboratory conditions® for
the conduct of an electbion was destroved as a regult of bhe
Department's failure to provide the employers' namss. Thia
failure allegeodly: sericusly diluted the Union's effectivensge in
negetiaking and diminighed a positive perception of the Union by
che unic membasra. On or about December 30, 1997 a the Unicn
mamber's bureau chief advissed two Union member he was exanining
goms paperwork regarding possible upgrade - of mall bureau acaffl.
Ha had aleo allegedly not allowed-some upgrads training requests
mada by Unicn meobers-

The TUnion regqussts & bargaiming ordey, s finding that the
Defendante committed an unfair labor practice;, an order requiring
the Departeent Eo provide the Dndon with the emplovers' namas,
and an order requiring the Departmenk Lo past & notice of the
unfalyr lakoy practice charge finding declasion that the delay in
reaching an agreaamant wss the result of the failure of the
Departmant, not tha Union.

III. DISCUBSION

Montana Lpw redquires £iling of an unfair labor charge within
Hix menthg of the viclaticon. #3F-31-404, MCR. When the
Department adviged the Union on July 22, 1997 that 1t did not

hawve the employer names, the Union did neb prass the Department
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for production of the information, The refueal to provida ths
information (the alleged ULF] did not oocur until  the Department
ragponded to the October 14, IPOT letfer on Kovembear 5, 13597
(Bxbhibits 1 and 2) - The charge wadm Eilled in Febriary 1000,
within the slx month £iling period.

Section 33-51-603(3], MCA, prohibits relesss of employar
names except to public employees, The State HEesearch and
Analysis staff testified that the release of the names of
cmplnynrﬁ to the Uhion would violate § 39-51-60313), MCA. 'The
Union poipted out che inconslsctency in che Department's reliance
upon § 39-51-6031(3), MCA. A & T is not a "public employeas® and
yer were provided confidentisl informacicn, employer nam=a, from
the Unemployment Insurance records which were used to conduct the
BUTVEY .

The Unlon had an idea of the employer name and aalary

information reguested indepondant of thelr request for that
information from the Defendant, Without pome knowledge of that
rate, bthe Donlob would not have glven the aurvey aalary rate any
guestion. The Defendant 4did not hawve that informaticn but did
make an effort to obtain it from A & Z. The fact that the
conkbract with & & & reguirsd the trangfer of that -ifnformation tsa
irrelevant to the charge of refusal to bargalin in good faith.
The Defendant did oot withhold any information. If the Unicn- did
not have the Informacion, UPE, Federal Express, and U.5. Post
office palary rates, that information was available for them with
a minimal effort of a phone call ar two,

The Defendant in good faith addressed the type and nacture of

work lsaue ralasd by the Union. The Defendant's pesition and
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advles to the Unlon was that to address pay or nature of work a
clagglfication appeal should bae filed, That did not occour. The
central isgue and cause of fruatration among the Unicn members
waeg their pay, not the fact that the pamés of Ehe pRrscons
surveyed were unavailable. A classificaticn appesal, nab an
unfair labor practice charge, was the proper venue to ramedy or
address the ctype and nature af work problem. Section 2-18-

an3 (2}, MCA providges that the grade assigned to a olasse is not an
appealable through a clapsification appesl. The grade agssigned
bo-a ciass is what determines pay and. pay rates for state
amployess are set by the legizlature.

By the Cime the Union -asked for the nanmes of the -employera,
tha Department had presented the survey Infarmation to the
Loagislature which granted a one percent zorosa the board incroase
Lo all State espleyess, both blue collar and plan 60, The
Department lacks the aubthority.to grant pay increases co mall
c¢lerks-or any other persona- except in very limited pay exception
circumBtances,

The challe&nge to the election conduct and the resultc 1g
without basig. The Unien sbgerver agreed the action by the
Department observer 1in kKeeping track of thoae who vobed was not
ohesrved by any unit members and did not affect the eleckion
results: The fact the names of the surveyed esmployers was noc
provided {8 inaufflelent e support the unfair labor practice

charge. Insufficient informaticn was offered regarding bhe

independent examination of job descriptions or otcher esmpleyee

To o mitigake problemg with difficuit recrultment, reteantion,
promotlion, demotlen, transfer, and other clrcumstances [HOM
Poliecy 3-0505-1B27 - Pay Plan Exceptions) .

JEI.
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records by the mall clerk supervigore regarding pay upgrades or
the alleged discriminabicon agaimst unitc mexbers relating to
upgrade training to block the election resultsa.

The reguirement of good £faith bargalining lg autllned in

Volure 1, 3rd Edition, Patrick Harden, Developing Labor Law, page
EOB=-R10 [19592]1, ag follows:

The Board and the courks recognized at an early
dats that aimoly compelling bLhe parties to meet
wag insufficient to promote tha purposea of the
Act.? Early atcempbs by employers te sabisfy the
bargaining obligation by merely going through the
mobiones without actually seeking to adjust
differences were condemned.’ The concept of "good
Eaith™ was bErought inkte the- Iaw of collective
bargaining as a solubion to the problem of
bargaining without substanss.* Tn 1947 Congress
explicsicly incorporated the "goad Eaith"
raquiremant into section B{d] .

Fis Totality of Conduct Asgsgsed; Ganeral
Blectric and the Proper Roles of the Partiles

The duty te bargain in good faith is-an

*obiigation . . . to particdipoate actively io the
delibarabions s as BEo ipdicskta a present
igtaption ta find &4 basisa for agresment . (o5 (00

This leplies both "an open mind &nd a sincere
depire o reach an agressmsnt® as well gp *a
gincera effort . . . to reach a common groupd. M’
The presesnce or absence of intent "must be

*NLES, 1536 Annual Report E5.

"NLEB v. Momtgomery Ward & ©o.,; 133724 676, 12 LREM 508
{CA 9, 1943); Benson Froduce Co., 71 NLR3 843, 1% LREM 1060
{1548) .

‘Cox; The Duty to Bargain in Good Faieh, Ti Harw. L. Raw,
1401, 1413 [|LO96E] .

*NLRE v. Montgomery Ward &k Co,, supra,

‘Sea MLRE v, Truitt MEg. Co.; 351 008 149, I8 LRRM 20432
[12956] .

MLRE v, Mantgoamery Ward & Co., saupra pote 154, a8t BHG.  See
KLRR . Herman Sausddge Co., IT7S F2d 229, 45 LERM-Z82% (CA 5,
I9e0] -

=G




[
2

BaF
L
T

2l
49
a6

27

28

diggerned £rom the recard. "' Except in casses
whers the conduct fajila o mest the mindmim
obligation impoged by law ar constitutes an
outright rafusal to bargain,” relavant facts of a
case muat ba atedied co determine whether the
epployer or the union is bargaining in good or bad
falth. The "totalicy of conduct" la the gtandard
b which the "gualicy® of negotiations is
tegted.'” Thus, even though pome’ gpecific
actions, wviewed alone, might not support a . charoe
of bad-faith bargaining, a party's overall course
of conduck in negobtiations may reveal a wviolation
of the Agt.

Bacaunsa Eha Board considers che antire course of
condust in bargaining, faclated misconduct will
nab be yilewed as a faillure to bargain in good
fatth. Thus, an employer'se withdrawal of
tentative agreementis, etanding alone, coes not
conetitute bad faith in ‘contravention of the
bargaining gbligation.'™ In Roman Ircn Werks,'
for exasple, the employar violated section B(al (5}
by ity unilateral wage increans duriﬂg
nagotiations, The employser alsa engaged in kard
bargalining lneluding a reduction of the wage oller
during bargalning, denial of a2 uniom reguest for
employes addresses, insistence on a right to
gubcontract, ‘and a gemand for significant cost
reducticng. However, the Board found that the
unicn, made caomolete conkrack Prngnunln, and mace
poveral - pignificant concesaiona. ' Under all of
Ehepe circumstances, the Baard found that che
smplover did not engage in bad-falth barcaining.™®

In reviewing the tobality of the employer's
conduct, tha Board also takes into consideration
an employer's antiunion behavieor away Erom the

‘Genaeral Elec. to., 150 NLRB 192, 134, 57 LHRH 1481 {i964}.

"Intent will not even be in - issue if the cutward conduct
amounts to refusal to hargain, See HLEB v, Katz, 3§8% 08 T3%,
50 LERM 2177 [1962] .

g, 7. Diamond Congkr. Coa., 153 KLRE 1L, &4 LREREM 1333
(1957] .

“1Sam. e.g., NLRB wv. Cable Vision, 660 Fid 1, 108 LRRM 2357
(BA. 1, 1981},

“*Williams, 27% NLAE 82, 121 LEEM 1313 [19BG].
Yaas MLRS 449, 119 LRRAM 1144 (1%85),
“Zoman Iron Works, supra note 164,

=1i=
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bargaining tabls. ' However, the Board has held
chat such conduct away from the tabla does not
gegtablish bad faith where there exiskbs nc cther
evidence ‘that the aemployer failed Eg bargain in
good faith.™

The Tecord in this cape mhoaws the Defendankt bBargainad in
good faith. The Union request far the names of emplayers
suryeyed in a very broad sense was germane to the bargaining
terme. The Defendant did net have that Informaticn but did makse
a reascnable effort tp obtain the employer names. When Ehe
Defendant  discouvered the promise of A & 2 to mainktain the
confidentiality of che pnames, vthat informacion wag given to bhe
Onion, At all timesg, the Defandant made 3 reascnable and
eruthful efforrc relating to informartion exchanged. Any requested
information which the Defendant had was freely givon to the
Union.

The ioconsistency between Lhe contract with A& E and what
it provided the Defendant and the law prohibicing the Department
of Labor from providing names to a non-governmental agency: as
oocurred when & & & was provided unemployvment inpgdrancs eamployer
pames, and the letters from the Governor assuring confidentcizliitcy
are pot central to this unfair labor practice charge. The
judgment relative to good faith bDargaining reskbs with the

exchange of Information which the Defendant had. The Defendant

did not bargain in Dad:-Faiklr.

“WLRR w. Billien Mabars, T00 F2d 454, I12 LREM ZB73 (CA B,
193] .

Lalibricton Communications Co. v, KLREB, 766 F2d 812,
119 LERPM 3290 [CAR 3, 1BEL) .

L
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IV. CONCLUSIONS OF LAW

L The Board of Farsonnel appeals has jurisdiction aver
thig matcer under 43 39=311-101 et pec, MOA and undec
teplamentation rules of ARM 22.36.601-6R5,

2. PLP 25-98 wan filed within six monthe as reguired undsr
§ 39-331-404, MCA

Y The Defendant bargained in good faith and did nob
viglate 5% 33-31-401(5] and {1},

3. Decartification Election 2-98 was properly conducted
and no reason found vo: bloeck the election results.
W, HECOMMERDED ORDER
Unfair Labor Practice Charge 25-%8 and Decertification 2-98 are
wichout merit and HEREBRY dismifsed:

LATED this __Eft&uy af Decamber, 10998,

BOARD OF FPERSONNEL AFFEARLS

By Qm.gzmm.met_
JEaepn V. Maronick

Hearing OFficer

NOTICE: Bxeepticns to bhese Findinge-of Fact, Conclusicne of Law
and Recommepded Orcder may be filed pureuant to ARM 24.26.215
within twenty (200 days after the day the decisicn of the hearing
officer ia mailed, a2 setc Ifgrth in the certificate of soxrvice
belaw. IE no exceptions are timely filed, this Recoomended Crder
ghall becoma the Final Order of the Board of Personnal Appeals.

§ 35=-31-406(8), MCA. HNotice of Exceptlons must be in writing,
getting Eorth with specilicity the errore asserted in the
proposed decision and the iasues yaised by the excepticnse, and
shall be mailed ta:

Hoard of Personnsl Appeals
Degartment of Labor and Industry
B.0. Box 1728

Halena, WT LSoez4-17248
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